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atore tax.
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"1, COOLING SYSTEMS:

1-4,

1-B,

COOLING SYSTEM WITH FAN. Representa-
tive materials carried:

(a) Grille, which replaces section of
ceiling in building. A Grille 1s usually
constructed of wooden slate-with outside
wooden frame and sometimes metal is used,
Grilles are constructed on job by car-
penters, also carried in stock.

(b) Pulpbeard (such as Masonite) and
Lumber for construction of girtight
wind tunnel, One end of this tunnel
is connected with grille, The wind
tunnel 1s constructed on the Jjob and
1s located in the attic of the bulld-
ing,

(c) A special suction type of electric
fan designed for this particular use 1is
built into the other end of the tunnel,

(d) Louvres or Windows are used to per-
mit air to pass out of buillding, Lou-
vres are bullt into the gables of build-
ings.

{e) Wire, Condult (elther paper or flex-
ible) and Switch are bullt into wall
and celling for starting and stopping
operation,

All of the above materials are buillt in-
to and become a part of the structure.

OTHER COOLING SYSTEMS. Representative
materials carried:

Galvanized flat sheets, solder, insula-
tion board, such as Masonite or Celotex,
and asbestos paper for the construction
of duects which are bullt into walls and
ceillings., Also grilles, plpe and pipe
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fittings., All of which materlals can

be used in construction of Other Cooling
Systema, All of. the sbove materials are
built into and become a part of the struc-
ture,

2. EEATING SYSTEMS:

2-A.

HEATING SYSTEM WITH GAS FLOOR FURNACE,
Repregsentative materlials carried:

Metal grille replacing section of floor.
Special type of gas burner connected be-~
neath level of floor, Saild burner is not
ugeful for any other purpose., Bolts and
screws for construction of system. Gal-
vanized Iron shield constructed around
Gas Burner, Ducts, elther metel or as-
bestos, constructed to lead from burner
to flue or to ventllating pipe where no
fiue avellable, Thermostat, plpe and
plpe fittings used therewith. The above
materials are used in constructing on the
Job as a part of the structure of a heat-
ing system with gas floor furnace.

. WALL HEATING SYSTEM WITH GAS BURNER, ‘Re-

presentative materials carried:

Unfinished Wood cuff or frame to be bullt
in between studding or into opening, Gas
burner, Pipe and pipe fittings. All of

the foregoling materlals to be bullt into

end become a part of the structure.

"3, EXHAUST FANS (Kitchen):

3-A,

FOR HOODS, Representative materigls car-
ried: '

Wood framing with Galvanized flat sheets,

shaped to desired form; also construct-

ed and attached to flue or other ventilat-
ed pipe or duct opening. Speclal type of
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small electric exhaust fan is built in-
to hood to force fumes through flue or
ventilated pipe or duct,.

3-B.FOR ROOKS, Representative materials

carried;

Wood or metal frames to be built into
opening in outside wall, Metal for
shlelds constructed 'above opening to -
protect from weather. Screen wire to
cover opening. Speclal type of elec-

tric exhaust fan bullt into frame.

"4, VENTILATORS:

4"Ao

4-B,

VENTILATORS IN FOUNDATION AND BELOW FIRST
FLOOR LINE,

The purvose of thls type of Ventilator

is to permit a circulation of alr beneath
the floor of the structure to prevent de-
cay, deterioration and rot of structural
materials, including floors, beneath the
firet floor level, and furthermore to pre-
vent destruction of such materials by
termites, Sald Ventilators are now be-
ing required as part of house construc-
tion by F.H.A. These Ventilators replace
a section of the lower walls of the struc-
ture and are built into the building. Rew
presentative materials carried: Metal
Lath, Hardware cloth, Poultry Wire, Heavy
Woven Wire, Wooden strips and metal, ce-
ment or wood grille, together with lumber
used for bullding frame around opening.

VENTILATORS IN STRUCTURE TO DISCHARGE
FUMES, ODOR AND SEWER GAS.,

Building Codes in Citles require, and
good bullding practices recognlze, that
each sewer connection in a building shall
be ventiiasted. HRepresentative materisals
carried: Plpe of various kinds, plpe
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4_00

fittings, Galvanlized Iron flat sheets for
construction of metal ducte, Wood and
Metal Grilles, lead and cakum for connec-
ting pipe, Lumber for framing Grille open-
ings. These Ventilators are constructed
in Walls, Floors and Cellings and extend
through roof., They-become a part of tile
structure, ' ’

VENTILATORS IN ROOF CONSTRUCTION,
The purpose of these Ventillators 1s to

discharge hot air which develops in at-
tic and roof of buildings, Many types of

- ventllators are used for thls purpose de-

pending upon character of roof construc-
tlion,

(a) Louvres, which are used in gables,
This Ventilator 1s of wood slat construc-
tion with slats placed on steep piltech to
prevent raln and snow from entering. Re<
presentative materigls carried: Lumber
Galvanized metal and screen wire. Usually
constructed on Jjob, but small sizes also
carried in stock, In all instances Louv-

- res replace esectlions of walls and becomre

a permanent part of the structure,

(b) Grilles, which are used in Cornice.

In cornice construction where roof projects
beyond line of wall, ventllators in the
form of grilles replace sections of cornice
and are built into and become a part of the
structure. Represédntative materials are
the same as mentioned in the next preced-
ing paragraph in connection with Louvres,.
The grille ventilator in cornice serves the
same purpose as the Louvre,

(¢) Metal Ventilators for Roof Construc-
tion which will not permit @se of Louvres
or grilles, The purpose is to discharge
hot air from roof. Reprecentative material

.,
;

o
v
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carried: Galvanized metal, screws and
solder, This type of ventilator construct-
ed on order for speclal types of roof; al-
so common designs and sizes carried in
stock, Use of this type of ventilator

for certaln types of roof eliminates nec-
esglty of bullding penthouse on roof to
obtain ventilation. 1In all instances

these ventilators replace section of roof
and become part of structure,

w5, ELECTRICAL FIXTURES:

5-A0

ELECTRIC WIRING. AND CONDUIT, This refers
to the materials used in the construction
of the bullding so as to provide for cur-
rent from point where same connects with
the structure to and including the outlet
in the structure, Representative materisl
carried: Tubes to insulate through Jolsts;
Wire, Knobs, Screws, Metal pipe for. con-
duit, Lead covered cable for condult and
Flexible Cable for condult; Base, Floor,
Wall and Celling Metal Outlets, boxes or
receptacles; panel boards and switches,
All of the above materials are bullt into
and become a part of the structure,

ELECTRICAL LIGHTING FIXTURES forming an
integral part of the structure and becom-
ing a part of the building or structure.
Such fixtures dc not include Electric PFix-
tures which are made use of by plugging in-
to outlet or receptacle and 4o not include
1ight bulbs, These fixtures are connected
directly with the wiring system of the
structure, Representative materials car-
ried: Metal, Glass, Porc¢elain, Wire and
Switches,  Such Fixtures are carrled in
etock, but in 8ll cases form a part of the
congtruction and require labor for assem-
bly and for making a part of the structure.
During recent years Electric Lighting Fix-
tures are peing built into walle in order
to obtain indirect lighting and further-
more to create a type of constructlon where
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fixtures are invislble, These Fixtures
have no use except as Bullding Materlals
and they form an lmportant part of the
structure,

6. GAS FIXTURES FORMING AN INTEGRAL PART OF THE
STRUCTURE:

6-A. GAS PIPING AND FITTINGS.

This refers to the materlials used in the
conatruction of the bullding so as to pro-
vide flow of gas from point where same
connects with structure to and inecluding
outlet or cock in the structure., These .
materials consist of pipe and pipe fittings,
It 1s usual for sald meterlials to be con-.
structed in walls and between cellings and -
floors of the structure,

%7 PLUMBING.
7-A. PIPE AND FITTINGS.

These materials include Sewer, Vent, Water
and Gas pipe (Clay and Metal): together
with fittings. All of these materials are
bullt into and become a part of the bulld-
ing or structure., It is usual for said
materials to be constructed in walls and
between ceilings and floors of the struc-
ture, - :

7-B, PLUMBING FIXTURES,

Bath Room Plumbing Fixtures built into and
becoming a part of the Bullding or Struc-
ture, These 'materiale include Bath Tubs,
Shower Baths, Lavatories and Commodes, all
of which are dlrectly connected with Sewer
age System, Water System and Vents in a -
permanent manner, .Bath Tubs are usually
bullt into walls and floor of bath room
with tile or other wall or floor finish-
ing materlial resting on top edge of Bath
Tub and against sides of Bath Tub, Shower
Baths are usually bullt into structure by
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'7-0.

7-D.

building three walls; said walls finish-
ed on interior with tile or other suitadle
material and with drain built into floor,.
and with door, hinges and bolts. Lava-
tories are of two types, wall and floor.
¥all lavatories are usually oconstructed

by belng permanently fastened to wall with
tile or other finishing wall material ex-
tending around edge of lLavatory. ZTFloor
Lavatories are usually constructed by be-

‘ing set on concrete part of floor with

tile extending around edge of base., Com-
modes are usually oconstructed by dbeing
bolted into floor with water tank bolted
into walls., The above fixtures are car-
ried in stook, but are of no practiosl
use- except as bullding materials forming
a part of the struoture and as mentioned
are all direotly connected and tled in
with papes and fittings to .the sewerage .
system, water system and vents. The oon-
struotion.of the above materials into the
building or structure forms a substantial
part of the labor necessary in the erec-
tion of the structure,

HOT WATER EEATING SYSTEM.-

The materiala oonsist or .8teel reservoir
or ocontalner permanently connected with.
the water system of the structure and
forms an integral part of the ocompleted

Hot Water. System for the building or struc-
ture and furthermore oonnected with Gas
Systeﬁg&nﬁ Vent, Other materials are

pipe and pipe fittings.

' KITCHEN SINKS,

These materials consist of metal sinks
which are permanently connected and built

. Into the building or structurs, being bolt-

ed into wall or into drain board construo~
tion. Also directly connected with sewer-
age system, water system and vent, Other -
materials are pipe and pipe fittings.
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7-E, SEPTIC TANKS, .

Septioc Tanks are used whef\,other Bewer-
age diaposal not avajilable, Constructed

by using cement and reinfor¢ing for con-
ocrete type or by using clay tile materials,
Said tanks are connected with building with
sewoy tile, The materials are carried in
8tock. A substantial amount of labor is
nsoessary in the construction of the mater-
ials into a septic tank.

"8. CARPENTER'S TOOLS.

These materials consist of certain tools
used by the mechanic in the construction

of the building or struocture and are ab-
solutely essential to the use of the mater-
lals which go into and become a part of the
building. Throughout the history of the
Building Industry, hardware has been divid-
ed into two classes, viz: ' Builders Hard-
ware and Shelf Hardware.. Builders hard- °
ware includes Carpenters todls and carried
in Building Material stocks.

*¢. PAINT BRUSHES,

These materials are essential to the use
of paint, one of the important building
materials, FPaint .brushes constitute a
class of material which is consumed in the
construction of the -bullding or struoture
where palnt is used., Usually a number of . -
paint brushes are consumed in the comple-
tion of one structure or bullding. Paint
Brushes have been carried in stock and
s01d almost exelusively by Building Mater-
ial Dealers.,

710, SAND PAPER.

,This material is essential in the construc-
‘tion of a Building or structure, parti-
cularly in the finishing of certain sur-
faces of lumber and is consumed in construc-
tion. It is essential in completing the
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processing of lumber where a smcoth sur-
face 1s necessary and the oconsumption is’
very rapld. Sand Paper has been carried .
in stook and sold almost exclusively by
Building Material Dealers throughout the
1ife of the industry.

"11. BARBED WIRE, WOVEN WIRE OF ALL KINDS, STEEL
FENCE POSTS AND METAL GATES. -

These materdals are all used in the bulld-
ing of Fenoce Structures. Building material
dealers have handled materials for building

elther wire or wooden fences throughout the

~history of the industry,

Light Woven Wire is also used in the con-
structlion of walls of poultry buildings
and in stucco wall construction for a cer-
tain type of building and as Ventilators
in walls and cornices of buildings.

Heavyy Woven Wire is also used as reinforc-
ing in conerete construction and as Venti-
latlion material in walls and cornices of
buildings. Aso used in stucco and plas-
ter wall construction. _

"12, METAL TANK MATERIALS.,
Thebe materials conslst of flat steel sheets,

elther galvanlized or black; also corrugat-
ed gheets., These materials as carried in
stock are not formed or shaped for tank

-econstruotion. ' Said materials are used in

the bullding of stock tanks and out-slde
water supplymtanks, N

"13., WINDMILL PARTS

Representative Materials carried: Steel
angle and flat irons, bolts and nuts for

use in construction of tower; also lumber
for tower construction. Windmill gears,
Windmill tails, steel fan sectlons for Wind-

46
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midtl, pipe and fittings, sucker rods,
couplings, cylinder barrels, valves and
washers, All of the above materials are
used to construct the completed struc-
ture and to become part of water system.
A zreat number of houses are not connect-
ed to a municipal water system, and water
Tor sald houses 1s obtained from a water
system in which the water is pumped by a
windmill,

"l4, PUMP PARTS,

Representative materials consist of pipe,
pipe rittings, cylinder barrels, valves
and washers used for constructing pump.

"This department will appreciate your opinion
as to whether a lumber yard selling the items of
material listed above, brings such lumber yard
within the definition of a store under the Chain
Spore Tax Azxt." -

The Texas Chain Store Tax Law is dodified as Article
11114 of Vernon's Annotated Penal Code. Said law prbhvides that
every person or firm operating a store shall pay a fee for the
privilege of doing so, and a graduated scale of fees is prescrib-
ed, the amount of the fBe for each store depending on the totgl
number of stores operated by sald person or firm. A store is de-
fined in Section 7 of the law as follows:

"Sec., 7. The term ‘store' as used in this Act
shall be construed to megn and include any store or
stores or any mexcantile ‘establishment or estab-
lishments not specifically exempted within this Act
which are owned, operated, maintained, or controlled

' by the same person, agent, receiver, trustee, firm,
corporation, copartnership or association, either
domestic or foregign, in which goods, wares or mer-
chandise of any kind are sold, at retail or whole~
sale,"

Several exemptions are set out in Section 5 of the law, one of
them belng as followst

", . . Provided that the terms, 'store,
stores, mercantile establishment or mercantile

»
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establishmentst wherever used in this act shall not
include: wholesale and/or retail lumber and build-
ing material businesses engaged -£xclusively im the
sale of lumber and building material; . . ."

We think that by using the word "exclusively" in said
exemption the Legislature intended that those "wholesale and/or
retail lumber and building material businesses” that engage only
in the selling of lumber and "building maeterial" should come
within the exemption. In construing one of the other exemptions
in the Chain Store Tax lLaw the court in the case of Standard 0il
Company of Texas v. State, 142 SW, (24) 519, said:

"We are of the opinion that when the legisla-
ture used the language in the exemption clause ‘'en-
gaged exclusively in , ., . selling . . . petroleum
products' the word 'exclusively'! was used synony-
mously with 'only' and *purely.'®

Therefore, if any of the materials listed in your letter are not
*building material™ in the sense that said term is used in the
statute, and said material is sold in & lumber or building mater-
ial business establishment, or in any other mercantile establish-
ment or store, said establishment or store would be subject to
the chain store tax,

_ Ve will endeavor to decide in the case of each of these
materials whether or not it is a Bbullding material.”

Before deciding each question we will discuss generally
the meaning of the term "bullding material." There being no stat-
utory definition of said term, we are relegated to the lexico-
graphers, legal and othexrwise.

The word "building® in this statute is used as an ad-
jective modifying the noun "material;" but the adjective "build-~
ing" comes from the noun "building.™ "The word ''‘bullecing' is
derived from the Anglo-Saxon 'bold,' meaning a dwelling.," Saulsg=-
berry v. North American Refracwbries Co., 278 Ky. 808, 129 S.W,
(24) 525; Neekamp v. Huntington Chamber of Commerce, 99 W. Va. 388,
129 S. E. 314. Definitions of the word "building,”™ both noun and }
ad jective, are of value to us in determining the meanlng of the B\
word in this case. \

——

iy
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The word "meterial™ in this statute 1s ¢learly a noun,

Webster's New International Dictionayy, 2nd Ed., Un-
abridged, defined the word "building" as follows:

"That which is bullt, specif.: As now gener-
ally used, a fabric or edifice, framed or construct-
ed, designed to stand more or less permanently, and
covering a space of land, for use as a dwelling,
storehouse, factory, shelter for beasts, or some
other useful purpose. Bullding in this sense does
not include a mere wall, fence, monument, hoard-
ing, or similar structure, though designed for
permanent use where 1t stand; nor & steamboat,
ship, or other vessel of navigation,™

: There are very few Texas c¢ases definling the word "build-
“ing." In the case of Peterson v. Stolz, (Tex. Ct. Giv. App.) 269
8.W. 113, the court held that a monument on 2 burial lot was not

a buildlng within the terms of the mechanics' llen statute, and

the court sajid:

". +« « In interpreting the word 'bullding,®
in relation to mechanices' liens, it has been held
that a 'building' includes only those structures
which have capacity to contain and are designed
for the habitgtion of a man or animals or the
shelter of property. Rallway Co. v, Vanderpool,
11 Wis. 119, 78 Am. Dec. 691. . . ."

In the case of Johnson v. State, 96 Tex. Cr. R, 216, 257 S.W,
351, the court held that a cattle dipping vat was not a bullding.

The noun "material® is daefined in the c¢asa of Oliver
v,.S8tate, 110 Tex. Cr. R. 263, 8 S, W, {24} 184, as follows:

". « « 'materials' include such articles as
enter into and form a ?art of the finished pro-
duct; while 'equipment' imports 'the most neces-
sary to ensble the contractor to psrform the
ggreed serxrvice, the todls, implements, and appli-
ances which might have been previously used or -
might be subsequently used by the contractor in
carrying on other work of like character.! . . ."
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. We have not been able to find any Texas cases in which
the court discusses the term "building material;"™ but, as point-
ed out aebove, there are Texas cases discussing separately the
word “building" and the word "material."™ However, there are cases
in other jurisdictions in which the term "building material™ is
discussed. In the case of Ward v, Kadel, 38 Ark, 174, the court
indicated that "bullding material" was anything essential for
building any kind of house. (See 12 Corpus Juris Secundum 38%9).
In the case of Hundhausen v, Bond, 36 Wis., 29, the court held

that excavated dirt that had been piled in the street was not
"building material™ unless some person had placed it there for

the "purpose of using it in his building."™ A correct statement,
according to our view, was made by the court in the case of
Schaible v. Board of Adjustment, 15 N.J. Misc. 707, 194 At]l.

388, as follows:

"Bullding materials normally consist not only
of lumber, bricks, stone, and iron, but of palints,
varnishes, and many other substances used in build-
ing construction. . o oM

A similar statement was made in the case of lawrence V. Comstock,
124 Mich, 120, 82 N, W, 808, as follows:

"« +« « In the first place, it is not lmpro-
bable that the term was used to cover other mater-
ial besides l@imber, such as lime, brick, sand,
nails, lath, hair, and other supplies and arti-
cles designed -or building. + « "

The foregoing cases represent the majority thought on
the question, that is, that "building materials™ are limited to
those things that go into and become a part of a bullding. How-
ever, some cases adopt a broader meaning, as is illustrated by
the case of Wood Preserving Corporation v, State Tax Commission,
235 Ala, 438, 179 So... 254, in which the court held that the Leg-
islature of Alabama intended for the t erm "bullding material™ in
an exeeption in a tax statute to include rallroad cross ties and
"material of all kinds used in construction work."

As we are convinced that the adjective "building™ 1in -
the term "building material™ has reference to the noun "building,"
instead of the verb "build," it is important that we determlne
what we are "buildings". In the case of Trussell v. Gay, 13 Gray
{Mass.) 311, the court said: '

Y

A
o
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"19hs word “building" cannot be held to in-
clude every =pecies of erection on land, such as
fencer, gates or other like structurer, Taken in
its broadeet pense, it can mean only an erection
intended for use and occupation 89 a habitation
or for some purposs of trade, manufacture, orna-
ment, or use, constituting a fabric or edifice,
such ea & house, & store, a church, a ehed.*'”

In the case of City of Concord v. Morgan, T4 N. H. 32, 64 Atl.
725, the court said:

. « « 81l permsnent structures intended to
- shelter human being# or domestic animals, or to
receive, retain, or confine the goods in vhich a
person degle, or to house the tools or machinery
he ures or the persone he employez in his busi-
nesgsg, are commonly called 'buildings.' . . ."

A gimilar definition was approved in the caseg of Randall v. At-
lantic Advertis Service, 159 Ga. 217, 125 8. E. 462, Town of
Union v. Ziller, 151 Mies, 467, 118 Sou. 293, and Goedecks v.
%ur%ogbeeneral Acoident & Liability Ins. Co., (Mo. App.) 7 S.W.
24 9.

The determination of the question, vhat is & building,
iz of no greater importance in the present inquiry than the de-
termination of what is "material." The very essencé of the word
*aseterial," in the comnection here used, is that it means those
gimple things that enter into the construction of a bullding
as elementz of etructure. The term "material® does not connote
& finished or fabricated thing, wvhether bullding or other struc-
ture, It means thosge things of which the fabricated structure
is composed., This diastinction 1s vhat differentiates between
the material and the bullding or structure. Of course; the mat-
erials upon belng fabricated 4o become & part of, and therefore
constitute the structure, but the fabricated article, vhether
house or fixture therein is no longer "materisele" in the common-
ly sccepted meaning of that term. It is & building or a sooling
gystem or & heating system or & ventllating eystem, or & plumb-
ing system, ag the individusl fabrication may be, It is note-

worthy, too, that such fabricated structure of such enumerated

systema ig not itgelf & bullding in any just sense concerning the

pregent inquiry, but nevertheless it 1s a fabricated structure,
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machine, or utility, and haes ceased to be "material.* The 1den-
tity of the materials entering into the fabrication has been lost--
consumed--1t ieg frequsently =zaid in the use thereof. This, wve
think, ls the final test of the intention of the 2tatute, and
affords the anewer to your many questions,

Meny fabricated sartlcles, however, by common uze are
such ag are not only convenient but considered even to be esssen-
tials to the modern conception of comfortable housing. Thus, the
- modern house 13 not ready for actual habitation until 1t has 1ite
heating eystem, ite cooling system, its electric system, its sewer
eystem, ite cooking system, and the like. This does not mean,
however, that auch convenicnces or sven neceasitlies are to become
actual fixtures to the realty, for in many if not most inatances
they are not auch real fixtures--but remain throughout as per-
sonal property. Thus, the heating furnace, and the cooling ap-
paratus, the electric fixtures, and the like, may be and are fre-
quently utilirzred without becoming attached to the realty in such
vay a3 to become & real fixture serving all tha vhile the require-
ments of the owner or occupant. Certainly, in such cases the
fabricated system could not poesibly be coneidered bullding mater-
ial, for they have not entered into the structure of the house in
any vay whatsoever. Neither can 1t be argued with & good reaeon
that by becoming attached to the building in such way as to be-
come & fixture to the real estate that they thereby have heen
galvanized into bullding materials, for their essential nature
has not been changed, The principal and only substantisl change
that can result from their attachment so as to become permanent
real fixtures is one of convenience controlled largely by the
vant and demandes and the sbilities financially of the owner,

Cne can hardly think of any fabricated system, machine,
* instrument, or utility for the home, thal may not be permanently
attached to the building s0 aa t¢ bscome & part of the realiy,
but this does not change the esszential nature of the things thus
attached.

From what we have gald, those things which are useful
only in the fabrication and construction of a bullding &re not
themaelves necessarily building materials. Thus, carpenter's
tooleg, such as hammerse, save, planes, esanders, polishere, and the
like, are in no gense building materials. They are implementes
and tools for building, but they survive their use, and unlike
the building materlials actually wrought into the structure they
do not perilsh with their use, Thoss materials, however, that are
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consumed in their use in oonnsction with the construction of the
building are "building materials,™ examples being sand-paper and
paint brushes, This distinotion is llluatrated by the case of
Troy Pudblie Works Co. v. City of Yonkers, 207 . Y. 81, 100 N.E.
700, in vhich the court salds '

"In viev of vhat vas written for this court
in Schaghticoke Powder Co. v. Gresnvich & J. Ry. .
Co., 183 K. Y. 306, 76 X, B. 153, 2 L. R, A. (¥.8.)
288, 111 Am. St. Rep. 751, 5 Ann. Cas..d43, there
remaines very little to be said in the oase at dbar, -
In the Schaghticoke Case the plaintiff furnished.
dynamite and other explosives to a contractor for
use in the construotion of & railroad, and then
filed its lien for the unpaid price., The ques-
tion wvas vhether these explosives were materials
within the purview of the statute, We decided
that they were, bscause they vere rot only used
in the comnatruction of the work, but wvere liter-
ally ‘used up'! in its performance, The dynamite
and powder vere put into the work and vere consum-
ed in the operation. They were as much a part of -
the materials that went lnto the structure as the
various constituents that loat their separate o
identity in beoonming part of the plaster, cement,
or conerete. For the purpose. of i1llustrating
thieg ldea we said: 'The argument that dynamite .
is not a material, but a part of the contractorts - "
- plant which, like picks and shovels or mechanical _
.. . . appliances, are used in the performance of work, - - . -
., but are not considered materials furnished vith- .. .
2. in the purviewv of the statute, seems to us in- . ...
% herently unsound, A steam shovel, an engine &nd .. =~ =
. boller, picks, shovels, crowbars, and the like ' '
are tools and appliances which, vhile used in .. i .-
.the dolng of the work,. survive 1ts. performance -~ .= . .
and remain the property of thelr owner., Not so, ..
.. ~hovever, with materials that are used up in the .=~ -
.- performance of the work, and are thereafter invi- - . .~
. - aible ‘except as they survive .in tangible results.': - " "
183 N. X. 312' 76 N: B, 155' 2 L. R. A (nosl) R TR
288, 111 Am. St, Rep. 751, 5 Ann. Cas. &43, The
steam shovel in the case &t bar did not go into
the wvork as material, It wvas a machine used on .. . -
the work, not by the owner but by his lessee, end .
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it was returned to the owner just as it was re-
ceived, necegsary vear and tear excepted., It was
not material; either according tc the defiritions
of the lexicographers, or under the decisions in
other states where they have lien statutes similapr
to our own. . « o

The same reasoning was adhered to in the Texas case of
8tone v. Morrison and Povers, 29k B. W. 641 {Reversed on other
grounds 298 8. W, 538) in vhich the court ssaid;

" « . The word 'material! means 'the sub-
stance of which anything is made.' The pile-
driver wvas not a substance of vhich the concrete
pllez were made, but was &n equipment to be used
in the making. . . "

In the caze of eome of the materials lieted in your
opinion aaid materials= can be used for several purposes, that
18, they can be used as “"building materials” and they can be
ueed as some other kind of materials, For example, light voven
wire can be used as a "building material” by using it in the
wvalls of stucco buildings, or it can be used 20 that it will
not be a "building material” by using 1t as a chicken fence.

In the case of materiasls that can be used as “building materials®

and also as non-bullding materlials if & lumber yard operator
kaega said materisl in stock in order to have a complete stock
of "bullding material® and in order to £1ll "buiiding materisl®
purchaser's needs it should be sonsidered "building material" .
‘within the meaning of the Texas Chaln Store Tax law. If a lum-
ber yard opersator has in stock wood-serews that are apprdpriats
for fastening hingea ineside of & house, it would not affect. the
l1iebility of the operator for chain store taxes if a purchaser
used saild wood-screws for scmething other than a "building mat-
erial,” for example, for fastening a "no-hunting" =ign to &
tree.

1t is not strictly a question of whether or not a
place is a lumber yard, as that term is commonly understood,
but it 1s a question of whether or not the plece is "engaged
exclusively in the sale of lumber and building material.” How-
ever, wve think 1t is apparent that the Legislature was thinking
of a lumber yard when it passed this exemption. The only oase
we have found that deeldes whether or not & particular place
is & lumber yard or not within the common understanding of the
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term is the case of Planter's lumber Co. v. Wells, 147 Miss., 279,
112 Sou. 9. The following quotation shows vhat was sold in the
Jumber yard involved in that case, Lo-wit:

"t, . .75 per cent. in value of &ll materials
bought and sold by defendant consisted of lumber,
10 per cent. wooden shingles, lath, sash, doors,
and windows and &rticles of like kind, making a
total of 85 per cent. in value of all materials
handled and =old by defendant as aforesaid, con-
glsting of lumber, sash, doors, and windows and
articles of like kind, and the remaining 15 per
cent. consisting of other building materisls, such
ae compoeition shingles, roofing, cement, lime,
and plaster, and vhat ia commonly known ag build-
er's hardvare, consisting of sash weights and
cord, pulleys, grates, nails, door and window
hingee, and other bullding herdvare similar in
kind, and other items of building supplies and
material not included in such articles as lum-
ber, roofing, shingles, laths, sash, doors, and
vindows& and articles of like kind, hereinafter
called "other materials. '™ '

Another important consideration bears very directly up-
on the proper construction to give to this statute. It is this:
We think it vas never lntended by the Legislature to permit lum-
ber yards dealing in building materiale in general likewise to
deal 1in those articles involved 1n the present lnquiry--tc handle
such articles tax free; and at the same time to make those busi-
ness concerng taxable vhich happen to deal alcone in such fabri-
cated utiliftiez. Such a law, 1f it were intended by the Legis-

o lature, might be 1lnvalid as a discrimination vithout reascnable

factual basis for different legislative treatment; but thie ques-
tion need not be decided since our concluslon doee not turn upon
that consideration. :

What we have said here finds support in, and is in har-
mony with our Opinion No. 0-2080, dated May 2, 19ﬁ0, addressed
to Honorable George H. Sheppard, Comptreller, &nd a prior opin-
ion by thils department, deted January 3, 1936, likewise addressed
to Honorable George H. Bheppsard, Comptroller.
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We will now ansver your questions, keepins in mind

that our ansvers are limited to the facts stated by ;ou. Hb

vill endeavor to answer each question by saying "yes

g8 to vhether  the material described in the question.is "build-

or "no"

ing material,” within the meaning of thia ltatute, to-wits

1. 00011n3 Systema; -
1-A. Cooling System with Fan: "No."
1-B. Other Cooling Systemss "Ho.®
2, Heating Systems; - I

2-A, Bo;ting System with Gas Floor Purnace:
"Ho :

2-B. U:ll Heating Syatem vith Gaa Burner:
o N

3. Exhaust Fans (xitohsn)s -
3.A. For Hoods: "No."
3-B, For Roomss "No.*

#.- Ventilatorss -

-y

?loor 1dnes _/Iea.

, Py ot s B
y et ST

Fumes, Odor and Bewer Gas: “Yes."

}-A. Vbntilators in Founﬂation and Belov F&rat

4-B. Ventilators in Structure to Discharga

E} %-C. Ventilators in Roof Construstions 'Ybs.' ’

5. Electrical Fixturess - :
"5-A. Electric Wiring and Conduiti "Yesi
5-B. - Electricel Lighting Fixtures: "No."

6. Cas FPixtures Forming an Integral Part of the

Structure: -

6-A. QGas Piping and Fittingsa "Yes," -
The roughing in. . .

858
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7.

9.
10.
11.

i2.
13.
1%,

Plumbing: -
7-A. Pipes and Fittings: "Yes," - the
roughing in.

7-B. Plumbing Fixtures: "No."

7-C. Hot Water Heating System: "Ro."

T7-D. KXitochen Sinks: “No."

7-E. B8eptic Tenks: "Ko."

Carpenter's Tools: “No."

Paint Brushee: "Yes."

8and Paper: "Yes."

Barbed Wire, Woven Wire of all kinde, steesl
fence poste and metal gatees: “"No," except
that material described in this question
that 1s sometimes used in the construction
of a bullding and is kept in stock in order
to f1l1l euch needs is building material.
Metsl Tank Materisals: “No."

Windmill Parts: "No."

Pump Parts: “No."

We hope the foregoing opinion answers your questions,

and that it will be of value to you in administering the Texas
Chain Store Tax lev.

Yours very truly

APPBAVED NOV 19, 1941
%W M« oo

.1-‘5_1 TORNEY ummRA_I , Ocle Bpepr

081db

\ Apsistant
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